CONTENTS

Preface
Acknowledgments

mo

A

PARTI
INTRODUCTION

CHAPTER 1
THE ORIGINS OF DISPUTES

The Nature of Disputing in America
How Disputes Arise
Reading the Landscape ofDisputes: What We Know and
Don't Know (and Think We Know) About Our Allegedly
Contentious and litigious Society— Marc S. Galanter
The Spectrum of Dispute Resolution Options
Conclusion

CHAPTER 2
NEGOTIATOR STYLES

Competitive Approach
A Primer on Competitive Bargaining— Gary Goodpaster
Cooperative Approach

. The Tension Between Creating Value and Claiming Value

The Inherent Tension Betxveen Value Creation and Value
Claiming During Bargaining Interactions—CharlesB. Graver
The Special Problem of Adversarial Bargainers
Choosing an Effective Approach
7 See a Pattern Here and the Pattern Is You'": Personality
and Dispute Resolution— Sheila Heen &John Richardson
Cooperation Versus Competitiveness— Who Decides?

CHAPTER 3
NEGOTIATION—STEP BY STEP

Preparing to Negotiate
1. ldentifying AltemaLives

XXi
XXiii

1u

13

15
15
17
19

21
22

23
25

27

28
29



Contents

2. Setting Goals
Bargainingfor Advantage: Negotiation Strategiesfor Reasonable
People—G. Richard Shell
3. A Preparation Checklist

. Initial Interaction

. Exchanging Information
Negotiation: Theory and Practice— Melissa L. Nelken
. Bargaining
1. First Offers
2. Managing Concessions
3. Value-Creating Trades and Brainstorming
Beyond Winning: Negotiating to Create Value in Deals and
Disputes— Robert H. Mnookin, Scott R. Peppet, &
Andrew S. Tulumello
4. Dealing with Adversarial Bargainers
. Moving Toward Closure
1. Planning for Closure
Getting to YES— Roger Fisher, William Ury, and Bruce Patton
2. Splitting the Difference and Dealing with an Impasse
Bargainingfor Advantage: Negotiation Strategiesfor Reasonable
People—G. Richard Shell
Finalizing an Agreement

CHAPTER 4
BARRIERS TO SETTLEMENT

. Strategic and Principal-Agent Barriers
Why Negotiations Fail: An Exploration ofBarriers to the
Resolution of Conflict—Robert H. Mnookin
. Cognitive Barriers and the Role of Perceptions
1. Forces That Affect the Ability to Assess a Legal Case
a. Selective Perception
b. Confirmation Bias
c. Anchoring
d. Overoptimism
e. Judgmental Overconfidence
f. Endowment Effect
2. Forces That Affect Decisions About Bargaining
a. Attribution Bias
b. Reactive Devaluation
c. Loss Aversion
. The Impact of Fairness
. The Role of Emotions
1. The Effects of Griefand Loss

30

30
33
35
36
37
39
39
40
41

42
44
45
46
46
47

47
50

o1

51

51
55
56
57
57
58
58
58
59
59
60
60
61
62
64
64



Contents

B.

Working with Loss and Grief: Theoretical, Practical, and
Personal Implicationsfor Elder and Adult Family Mediators—
Dana L. Curtis
2. Attacks on ldentity

PART II
THE MEDIATION PROCESS

CHAPTER 5
AN OVERVIEW OF MEDIATION

Introduction
1 The Process of Mediation
a. What Is Mediation?
b. What Do Mediators Do?
c. What Is the Structure of Mediation?
2. The Value of Mediation
a. Viewpoints of Litigators
b. Business Perspectives
c. Is It Right for Every Dispute? Is It Fair?
3. Examples of Mediation in Action
a. Death of a Student
b. United States v. Microsoft Corporation
Unfinished Business: Another Look at the Microsoft Mediation:
Lessonsfor the Civil Litigator—James Laflin &
Robert Werth
How We Mediated the Microsoft Case—Eric Green &
Jonathan Marks
c. Mediating as an Advocate
4. The Evolution of Legal Mediation
Goals and Mediator Styles
1. Goals for the Process
a. Resolve a Legal Claim on the Best PossibleMonetary Terms
b. Develop a Broad, Interest-Based Resolution
c. Repair the Parties’ Relationship
d. Change the Parties’ Perspectives
e. Choices Among Goals
2. Mediator Styles
a. Classifying Styles
Retiring and Replacing the Grid ofMediator
Orientations—Leonard L. Riskin
b. Do Mediators Have a Single Style?
3. Is There More to Mediation Than Technique?
Bringing Peace into the Room: The Personal Qualities of the
Mediator and Their Impact on the Mediation—Daniel
Bowling & David Hoffman

xiii

65
69

71

73

73
73
73
74
74
76
76
78
80
81
81
84

84

86
87
88
89
89
90
91
91
92
92
94
94

94

97
98

98



X1V

Contents

CHAPTER 6
PROCESSES OF MEDIATION

Commercial Mediation

Build a Foundation for Success

Allow Participants to Argue Their Cases and Express Feelings
Moderate the Bargaining

Seek Out and Address Hidden Issues

Test the Parties’ Alternatives and Evaluate the Adjudication
Option If Necessary

6. Break Bargaining Impasses

ok wbhE

. All-Caucus Mediation

1. Should There Be an Opening Session at All?
2. What Should a Mediator Do When Parties Don’t Want to Meet?
No-Caucus Mediation
Challenging Conflict: Mediation Through Understanding— Gary
Friedman &Jack Himmelstein

. Transformative Mediation

Transformative Mediation Principles and Practices in Divorce
Mediation—Robert A. Baruch Bush & Sally Ganong Pope

CHAPTER 7
PROCESS SKILLS

Listening Well
The Benefits ofEmpathie Listening—Richard Salem
Interpreting and Reframing
Reframing—Ken Bryant & Dana L. Curtis

Managing Positional Bargaining
Ask About Their Thinking
Ask About the Underlying Message
Ask About the Likely Response
Offer a Prediction
Ask for Private Information About Goals
. Offer Advice
Working with Interests
1. The Value of Interest-Based Mediation

a. Increase the Value of Settling

b. Confer Inherent Benefits

c. Diminish Feelings of Losing
2. Obstacles to Interest-Based Mediation

a. Fixed Pie Bias

b. Role Limitations

¢. Lack of Knowledge

d. Limitations of the Commercial Format
3. Methods to Identify Interests

a. Ask Specifically About Them

b. Listen Carefully for Clues and References

o gk wNpE

101
102
103
105
106

107
109
110
111
112
113

113
118

118

123

123
124
127
128
130
131
131
131
132
132
132
132
133
133
133
133
134
134
135
135
135
136
136
136



Contents

ow>»

«Q SHh DO OO

. Suggest Needs, Give Examples, and Undertake Private Probes
. Ask Each Side to Describe the Other’s Interests
. Advocate Each Side’s Interests to the Other
Lower the Level of Pressure
. Be Persistent

Methods to Develop Settlement Options

a
b
c
d

S ho o0 o

a
b

. Brainstorming

. Comparing Options

. Promoting Principled Techniques

. Presenting a Proposal as the Mediator’

Overcoming an Impasse

Persevere
. Ask About Interests, for a Limited Time
Restart the Bargaining Process
. Ask for Help, and Wait
Make a Special Plea
Set Up New Meetings
Offer an Opinion
. Adjourn and Try Again

CHAPTER 8
EMOTIONAL ISSUES AND COGNITIVE FORCES

Strong Emotions

1. Dealing with Feelings

2. When Identify Is at Issue

3. Personal Issues in Dealing with Emotion
Cognitive Biases

1 Forces That Affect Evaluation of the LegalMerits

. Selective Perception
. Optimistic Overconfidence

c. Endowment Effect

a
b
c

2. Forces That Influence Bargaining Decisions

. Attribution Bias
. Reactive Devaluation

. Loss Aversion

CHAPTER 9
MERITS-BASED BARRIERS

Lack of Information

Intermediate Techniques

Evaluation of the Likely Outcome in Adjudication
1. Should Mediators Evaluate?

The Top Ten Reasons Why Mediators Should Not
Evaluate—Lela P. Love
Merits Barriers: Evaluation—Marjorie Gorman Aaron

XV

137
137
137
137
137
138
138
138
138
139
139
139
139
140
140
141
141
143
143

145

145
145
152
153
156
157
157
158
159
159
159
160
162

167

167
169
172
172

173
174



XVi

2. What Is Evaluation? Do Litigants Want It?
Advice by Any Other Name—Tom Fisher
Final Report— American Bar Association Task Force
on Improving Mediation Quality
3. Ifa Mediator Does Evaluate, How Should It Be Done?
Changing Minds: The Work ofMediators and Empirical

Studies ofPersuasion—Douglas Frenkel &James Stark

To Evaluate or Facilitate! Parties' Perceptions ofMediation
Affected by Mediator Style— Roselle P. Wissler
Note: Issues for Advocates

PART Il
THE ADVOCATE’S ROLE

CHAPTER 10
REPRESENTING CLIENTS: PREPARATION

A. An Overview
1 Defining Goals
2. An Overview of Strategy
a. Commercial Advocacy
Twenty Common Errors in Mediation Advocacy — Tom
Arnold
b. A Problem-Solving Approach
Mediation Representation: Advocating as a
Problem-Solver —Harold Abramson
B. Entering the Process
1. Should You Mediate?
2. 1f So, When?
3. Initiating the Process
a. Convincing Clients and/or Opponents to Mediate
b. Draft an Effective Contract to Mediate
C. Shaping the Process
1. Select the Right Mediator
a. ldentify the Best Person
b. Bargain for Your Choice
2. Ensure the Presence of Necessary Participants
Navigating Relationships: The Invisible Barriers to
Resolution— Bennett G. Picker
3. Influence the Format
4. Deal with Special Issues in Court-Mandated Mediation
D. Preparing to Mediate
1. Develop a Plan
a. Before the Mediation

Contents

177
177

179
181

181

183
185

193

195

195
195
197
197

197
202

202
203
203
204
205
205
206
208
208
208
208
210

212
213
214
215
216
216



Contents

b. During the Initial Stages of the Process
2. Exchange Information
3. Prepare the Client

CHAPTER 11
REPRESENTING CLIENTS:DURING THE PROCESS

A. Joint Meetings
1 The Opening Session
a. Should You Have an Opening Session?
b. What Is Special About the Opening Session?
c. What Are Your Goals?
d. Presenting an Opening for Maximum Effect
e. How to Take Advantage of the Mediator’s Presence
2. OtherJoint Formats
B. Caucusing
1. Early Caucuses
a. Exchanging Information and Arguments
b. Initiate Bargaining
2. Later Caucuses
a. Bargaining
b. Impasse-Breaking Techniques

PART IV
SPECIALIZED TOPICS

CHAPTER 12
SPECIFIC APPLICATIONS

A. Family Disputes
1 What Is Unique About Family Mediation?
2. The Process
Mediating Divorce: Casebook of Strategiesfor Successful
Family Negotiations—John Haynes
3. Policy Issues
B. Employment Cases
Employment Disputes— Carol A. Wittenberg, Susan
T. Mackenzie, & Margaret L. Shaw
C. Environmental and Public Controversies
The Environment in the Balance: Mediators Are Making a
Difference— Gail Bingham
Convening— Chris Carlson
D. Intellectual Property Disputes
Using Mediation in IP and Technology Cases—Harrie
Samaris

XVii

216
217
220

223

223
223
223
224
225
226
229
230
231
232
232
235
237
238
241

249

251

251
251
252

253
257
260

260
266

266
267
269

269



XViii

E. Criminal Matters
Personalizing Crime: Mediation Produces RestorativeJustice
for Victims and Offenders— Marty Price
F. Deal Mediation
Mediating the Deal: How to Maximize Value by Enlisting a
Neutrals Help at and Around the Bargaining
Table— Stephen B. Goldberg
G. International Mediation
1. Mediation Within Foreign Legal Systems
Can Mediation Evolve into a Global Professioni— Michael
Mcllwrath
2. Use in Cross-Border Disputes
Mediation in International Business—Jeswald Salacuse
The Asian Concept of Conciliator/Arbitrator: Is It Translatable
to the Western World?— M. Scott Donahey
H. Online Mediation
Technology and the Future ofDispute Resolution— Colin Rule

CHAPTER 13
COURT-CONNECTED MEDIATION AND
POLICY CONCERNS

A. Court-Connected Mediation
1. What Goals Should a Program Seek to Achieve?
Why Courts Should Offer Non-Binding ADR Services—Wayne
D. Brazil
Making Deals in Court-Connected Mediation: What'sJustice
Got to Do with 1t?—Nancy A. Welsh
2. How Should Services Be Provided?
3. Appellate Mediation
Representing Clients in Appellate Mediation: The Last
Frontier—Dana Curtis &John Toker
B. Policy Issues Regarding the Use of Mediation
1. Should Some Cases Not Be Settled?
Against Settlement— Owen M. Fiss
ADR and the Dispossessed: Recent Books About the
Deformalization Movement—Richard Delgado
2. Should Some Disputes Not Be Mediated?
a. Issues of Gender, Ethnicity, and Culture
New Mexico Research Examines Impact of Gender and
Ethnicity in Mediation— Michele Hermann
A Red Flag: Mediator Cultural Bias in Divorce
Mediation— Sina Bahadoran
b. Mediation of Family Disputes
The Mediation Alternative: Process Dangersfor
Women—Trina Grillo
c. Domestic Violence Cases
Mediation and Domestic Abuse—Ann L. Milne

Contents

272

273
276

276
278
278

278
279
280

283
286
286

291

291
292

292

294
296
298

298
300
300
300

305
306
306

306

308
311

311
315
315



Contents XiX

d. Parental Rights 318
In the Matter of TD., Deprived Child v. State of Oklahoma 319
e. Pro Se Litigants 321

Mediation— Cynthia L. Bauman &JacquelynneJ. Bowman 323

CHAPTER 14

THE LAW OF MEDIATION 325
A. Confidentiality 325
1 How Important Is Confidentiality to Mediation? 327
Frances Leary & Others v. FatherJohnJ. Geoghan & Others 327

A Closer Look: The Casefor a Mediation Confidentiality
Privilege Still Has Not Been Made— Scott H. Hughes 328
2. Sources of Mediation Confidentiality 330
a. Rules of Evidence 330
b. Privileges 331
c. Confidentiality Statutes and Rules 333
d. Mediation Agreements 333
e. Disclosure Statutes and Rules 334
3. Examples from Practice 334
a. Use of Mediation Information in Litigation 334
Rojas v. Superior Court ofLos Angeles County 334
Byrd v. The State 337
b. Supervisory Intrusions into the Process 340
Olam v. Congress Mortgage Co. 340
4. Confidentiality in Caucusing 344
5. A Movement Toward Consistency: The Uniform Mediation Act 345
B. Enforcement of Participation in Mediation 347
1. Agreements to Mediate 347
2. Mandates to Mediate 349
a. Issues of Court Authority 349
b. Good-Faith Bargaining Requirements 350
Nick v. Morgan's Foods of Missouri, Inc 352
3. Enforcement of Mediated Settlements 355
a. The Existence ofan Agreement 355
b. Grounds for Invalidation 356
Christian Cooper v. Melodie Austin 357
C. Credentialing 358

CHAPTER 15
ETHICAL ISSUES FOR ADVOCATES

AND MEDIATORS 363
A. Advocates in Mediation 363
1 Candor Toward the Mediator 364
2. Obligations to Other Parties 365

3. The Duty to Advise Clients About ADR 366



XX Contents

B. Concerns for Mediators 366
Excerpts from Model Standards of Conductfor
Mediators (2005) 368
Excerpt from Uniform Mediation Act 369
1. Issues of Fairness 370
2. Questions of Competence 372
3. Repeat-Player Concerns 372
4. Differences Between Attorney andClient 373
5. Mediator Tactics 374
6. Conduct by Litigants 376
C. Combining Practice as an Advocate and a Mediator 377
1. Conflicts of Interest 377
Excerpt from Delaware Lawyers' Rules ofProfessional
Conduct 378
2. Role Confusion 379
CHAPTER 16
MIXED AND CHANGING ROLES
by ThomasJ. Stipanowich 381
A. The Use of Mixed Processes: Med-Arb 381
B. Changing Roles 384
ADR in A Civil Action: What Could Have Been—Hon.
Wayne Brazil 384
Conclusion 387
Appendix 389
Table of Cases 391

Index 393



