CONTENT

Content
Chapter | EU Internal Market - origin and SCOPE..........cceiiiiririieiineeieeeee e 6
1.1 Establishment of the Internal (Single) Market............cccoceiieiiiiiiieie e 6
1.1.1 Concept and development of the rules for Internal Market............ccoceveviiiienene 6
1.1.2 The foundations of Internal Market and overview of the four freedoms............... 8
1.1.3 Completion of the Internal Market...........ccoooiiiiiiiiiii e, 9
1.2 Free movemeNnt OF QOOUS. ........coviiieii et 10
(O o L o T- L =T S 10
1.2.2 Technical and physical DArriers...........cccoveiiiieiicie e 13
1.2.3 Limitations to the free movement of goods under the Art. 36.......ccccceveverirnenne. 15
1.2.3.1 Reasons justified by public morality.........cccccooiiiiniiii e 16
1.2.3.2 Public policy and publiC SECUIILY........ccceiieviiieir e 16
1.2.3.3 Protection of health..........ccoooiiiiiiiii e 16
1.3 Free MmoOVEMENT OF PEISONS. .....ciieieiie ittt te e e enee e 17
1.3.1 Free movement of Persons - WOIKErS.........cccoviieiiiieiiiiiee e 21
1.3.1.1 Exemption from free movement of WOrkers..........cccccovvviveveieiieccinsnene, 28
1.3.2 Movement Of WOIK-SEEKEIS........cciiiiiieiieie et 29
1.4 Right Of establiSNMENT.........ccviiiee e 31
1.4.1 Development under the EU €aSe laW..........ccooueiiiiiiiniiieieeieee e 33
1.5 Free MOVEMENT OF SEIVICES. ......oiuiiiiiiiiiiisiieiee ettt bbb 35
1.5.1 Conditions for the freedom to provide cross-border SErviCes...........cccvvvervreernns 36
1.5.2 Forms of the cross-border provision of SErviCes..........cccccovvivvivieiinie e, 36
1.5.3 Basic rights of providers of cross-border Services..........cccooevcvvveicienveiesiesennns 37
1.5.4 Restrictions on the freedom to provide SErVICES.........cccccevveieiiieiieve e 38
1.5.5 Recognition of qualifications for the cross-border provision
of services (Professional Qualifications DireCtiVe).........ccccvveevieeiiieiiesieesieeiiens 39
1.5.6 Services Directive (Directive 2006/123/EC) and liberalisation
Of the free provision Of SEIVICES.........ccceiiiiiic e 40
1.6 Free movement of capital and PaymMeNTS........ccociiiiiineie e 41
1.6.1 Permitted restrictions on the free movement of capital and payments................. 42
1.6.2 Movement to and from third COUNTIIES.........ccocverveiie i 43
1.8.3 EU CASE JAW.....iiiiiiiiiieie ettt sttt b e 43
1.6.3.1 Case law on “golden Shares™”.........cccveeiieeiieiie e 43
1.6.3.2 Case Law related to direct taxation...........cceverieieniiiie s 44
1.6.3.3 Case law related to the acquisition of real estate and
SECONAAIY FESIABNCES. ... eeiveeieeiieiiee ettt sttt nee e e saeenee s 45
Chapter 11 EU COMPELITION LAW. ..ot 46
25 | 01 oo [0o{ 1 o] TSROSO PPN 46
2.2 Restrictions of competition under Art. 101 TFEU concerning undertakings................. 46
2.2.1 Restrictive agreements by undertakings (cartel agreements)...........ccccoccvevverieenene. 47
2.2.2 Decisions by associations of undertakings...........ccccooeveiinineniienneeeeee e, 48
2.2.3 “Concerted practices” of Undertakings..........cccocveviieiiieiiie e 48
2.2.4 Legal consequences of a violation of Article 101/1 TFEU.........ccocviiiiiiiennnne 48
2.2.4.1 Importance of the case Consten and Grundig..........ccceevevevvevieiieesiiesineenn, 49
2.2.4.2 Definition of the term “undertaking™.........ccccooviririnienenee e 49
2.2.4.3 Behaviour affecting trade between Member States.............cccoevvevieiiieenen. 50
2.2.4.4 De minimis rule and its clarification by the Commission.............c.ccceeee. 50
2.2.4.5 Effects of TFEU anti-competitive rules reaching outside the EU............ 51
2.2.4.6 Agreements exempted from the prohibition of Article 101/1 TFEU....... 51
2.2.4.7 Group exemptions and their PUIPOSE.........covveiieiiieeiie e 52
2.2.4.8 Commission’s basic procedure rules and competition
[aW ENTOICEMENT.......ei e e 53



EU BUSINESS LAW

2.3 Abuse of dominant market position by undertakings under Art. 102 TFEU................. 54
2.3.1 Undertaking enjoying ‘dominant POSITION ............ccoveriririieiieneneniese e 54
2.3.2 Relevant market for the purpose of determining the dominant position............. 54
2.3.3 Importance of the case Continental Can for EU competition law....................... 55
2.3.4 Factors important for market definition.............cccoovevieic i, 55
2.3.5 Behaviour representing abuse of the dominant position under

ANt 102 TFEU oottt 56
2.3.5.1 Abusive practice under the case United Brands.........ccccccocceviviveriverennns 56
2.3.5.2 ‘Essential facilitieS dOCLINE” .......c.coviiiiiiiiii e 57
2.3.5.3 Notion of predatory PriCing.......c.ccocooiirieienenieneneeie e 57

2.4 Control of concentrations with EU dimension (Merger control)...........ccccocovevvevveiennnnns 58
2.4.1 Main features of the merger control by COmMmISSION.........ccccvveveninirenininine 58
2.4.2 The term Of ‘CONCENTIAtIONS”........oiuiiiiieieieeie st 59
2.4.3 EU relevant mergers regulated by the 139/2004 Regulation.............cccccvevvvvnennnns 59
2.4.4 Conditions for the approval of CONCENrations............coeviveienienienine e 59

2.5 State aid rules CONCEINING STALES........ccvciueiiiereerese e es 60
2.5.1 NOLION OF SAte AT .....eeiiiieiiieieeee e 61

A I O 1 g To =T v ] o SR SP 61
2.5.1.2 AQVANTAGE. ... ccuiiieiiieeieett ettt 62
2.5.1.3 SEIECLIVILY ...viiiiieiicece e e 63
2.5.1.4 StALE OFIQIN....eouiiiitiiei ettt se bt 64
2.5.1.5 Aid likely to cause distortion of competition and affecting
trade between Member States.........ccoveiiiiniin 65
2.5.2 Administrative procedure undertaken by the Commission
IN State aidS ASSESSIMENT......c..eiiiierieitiie st 66
2.5.2.1 NEW AH0....coiiiiiiii ettt ne s 66
2.5.2.2 EXISING @10.....c.eiiiiiiieieiie s 66
2.5.2.3 Unlawful @Id........oooiiiieii s 66
2.5.2.4 Compatible / incompatible aid...........cccooiiiiiiiiiiii 67
2.5.3 State aid control by COMMUSSION.......ccoiiiiiiiiiieiie e 67
2.5.3.1 Procedure on notification of NeW aidS.........cccoveriiiiininienieieee e 68
2.5.3.2 Recovery of illegal or incompatible aids by the undertaking................... 68
2.5.4 State aid compliance under EU secondary law...........ccccceveiieiieiciiececcie e, 69
2.5.4.1 General Block Exemption Regulation (GBER)...........cccoceiiiiiiieiinnnnnn, 69
2.5.4.2 De Minimis Regqulation...........cccccoeiiiieiiec i 70

Chapter 111 EU Consumer ProteCtion Law...........cccecoveiieiievie i 71

3.1 Consumer policy and consumer proteCtion law............ccccooiieiiniiiiniiiiie e 71
3.1.1 Consumers in COMMUNILY TaW.......c.cooiiiiiiiiciie e 71
3.1.2 Consumer protection priorities in the programs of EU Commission..................... 72

3.2 EU Consumer protection under primarylaw............ccocovieiiiniinienieneee e 73

3.3 EU Consumer protection under Secondarylaw.............ccccovuervereiieeseeiesiese e 74
3.3.1 Strategy for strengthening the rights of vulnerable consumers...........cccccccevennnnee 74
3.3.2 CONSUMET SATELY.......eiiiiiiie ettt e e reereeas 74
3.3.3 ProdUCT SAFELY......oiuiiiieiieie ettt nre e 75

3.3.3.1 Compliance with safety reqUIrement ..........cccceevevieiiiicsieeie e 75
3.3.3.2 Manufacturer and distributor obligations............ccccccevvveiinieiienicne e, 75
3.3.3.3 Member States’ 0bligations............cccevviviiiieci e 75
3.3.3.4 The COMMISSION'S TOIE......ccuiiiiiieie et 76
3.3.4 Product Hability.........cccoiiiiie s 76
3.3.4.1 Principle of liability without fault...............ccociiiii 76
3.3.4.2 Exemption of producers from liability...........ccccooiiiiiiiii, 77
3.3.4.3 Compensation Of damage.........ccoeriireiiie e 77



CONTENT

3.3.5 CONSUMET FIGNTS......iiiiiiie i e et e te e saeeenes 78

3.3.5.1 Consumer rights direCtiVe .........cccooeiiiiiiiiiie e 78

3.3.5.2 Unfair commercial practices direCtive ..........cccocevviviniiniciiiinenenisiniens 79

3.3.5.3 Draft directive on Common European Sales Law............cccccoevvereiieernnnne, 79

3.3.5.4 Access t0 basiC PayMENt SEIVICES ...cccecvveieieerieiieesieeiesee e see e e 80

3.3.5.5 Mortgage credit direCtIVE .......cccoviiieiiecece e 80

3.3.5.6 Rules on banking fEES .......ccoiiiiiieiicee e 81

3.3.6 PaSSENQEI™S TTGNTS.......iiiiiiiiiiii e 81

3.3.6.1 Air passengers rights (APR) ..o 81

3.3.6.2 Rights of passengers in bus and coach transport ..........c.cccccceveviveinenenne. 81

3.3.7 Unfair contract terms dir€CHIVE. ........ccovuiriiiiiiecieieee e 82

3.3.7.1 Unfair Commercial Practices Directive (UCPD) ........ccccoocevvevieiiesieenenn, 82

3.3.7.2 Misleading and Comparative Advertising Directive .........ccccocvvvvivnnnne 83

3.4 Rapid Alert System for dangerous non-food products (RAPEX)........ccccuvrivniiiiciiennenn. 83

3.5 Legal problems linked to cross-border consumer complaints...........ccccocevieiveiiervnnenne. 83

3.5.1 Internal market and state DOrders...........covvviiiiiii i, 83

3.5.2 Limits of national JUriSAICtION............cceiiiiiiie e 84

3.5.2.1 ENFOrCemMENt MEASUIES. .....ccueiiiiriieriieieeee sttt 84

3.5.2.2 Legal assistance to consumers in diSPULES ........cccovrvvereerrererereneniesieeeeans 85

3.5.3 CrosS-Dorder diSPULES..........ccoiiiiiie e 86

Chapter IV EU COmMPaNy LaW.......cccocoiiieieiieiicie e ste e sre et aae e 87

4. European Company (Societas EUrOPEa).........cccviveieiieiieiieie e 87

4.2 European COOPEratiVE SOCIELY........c.oiuiiiiieiiieiieeieesiee ettt sre et seesneeneeeneas 90

4.3 European Economic Interest Grouping (EEIG).......ccooiiiiiiiiiiiiiee e 95

4.4 EUropean Private COMPANY........ccceiiiiiierierieieniestesiesiesseeie e sse et sse st sne e s sseseesns 96

Chapter V. Common Commercial POLICY.........cccoovoiiiiiiiice e 98

51 Common Commercial POlICY (CCP)....coviiie et 98

5.2 Competences and decision making in CCP........ccccociiiiiiic i 98

5.3 Foreign Direct INVESIMENtS (EDI)........ccoiiiiiiiiiiieee e 99

5.3.1 MIXEU AQIEEIMENTS. ....cuiitiitiitietieiet ettt sttt sttt sn bbb 99

5.3.2 Minimum platform on iNVESIMENL...........ccccoveiieie i 99

5.3.3 Negotiations WIthin WTO.........cccueiiiiiiiieireie sttt 100

5.4 EU decision-making in trade POLICY.........ccooiueiiiiiiieiecce e 100

5.5 International treaties and membership in international organisations................c......... 101

5.6 EU @GN0 WT Ottt sttt na et ennestentennenneanaanes 102

5.6.1 EU in WTO INSTIULIONS. .....ccuiiiiiiiiiieiiiieieie et 103
5.6.2 Power to conclude GATS and TRIPs as result of the Uruguay Round

=0 To] A F= 1A 0] 1SRRI 103

5.7 Legal basis for international agreemMeNtS..........ccovviiviiiiiiiesie e 104

5.7.1 Significance of the LOME& AQreemMENtS........ccviiiiriiininieiee e 105

5.7.2 COtONOU AQIEEIMENT. ......oiuieiiiiieiiieite sttt sne e 105

5.7.3 Other association agreements entered by the EU..........ccocooviiiiieiiienenes e, 105



