Contents

Acknowledgments  xi

Introduction 1
1 The Concern 1
2 Book Structure 3

Fundamental Aspects of Regulatory Power in International Sport 6

1 The Structure of International Sports Governance 6

1.1
1.2
1.3

Sport’s Pyramid(s) 6
Functions of International Federations 15
Contractual Rules/Regulations of Sports Governing Bodies 16

2 The Nature of Regulatory Power in International Sport 19

2.1
2.2
2.3

2.4
2.5
2.6

The Conventional Contract-Based Conception 19

The Limited Extent of Express Contracts 23

The Categorical (Not Contractual) Claim to Regulatory
Authority 25

The Structure of Sport and Monopoly Power 28

The Consistency Imperative of International Sport 31
The Contractual Characterisation and Sports Law 33

3 The Democratic Legitimacy Deficit in International Sport 35

31

The Demaocratic Deficit in International Federations 35

4 The Legitimisation of Regulatory Power in International Sport 43

4.1
4.2

Power and Authority 44
The Requirement for Legitimacy 46

The Contractual Authority of Sports Governing Bodies — The Real and

the Fictional 50
1 Problems in the Contractual Characterisation 50
2 The Contractual Basis of Regulatory Authority — Conceptual Issues

2.1

!G
| =]

e
= W

b

5
»
-

The Formal Requirements of a Contract and the Contractual
Premise 51

Quasi-Legislative Rules 54

The Exercise of Requlatory Power and Transactions 55

The Incompatibility of an Overriding Regulatory Power with
Contract-Based Power 58

Certainty and Contractual Intention in Contracts Incorporating
Variable Sports Governing Bodies' Rules 63

=

o}



VIII CONTENTS

3 Indirect ‘Contractual’ Devices 69
31 The Incorporation of Requlatory Power by Reference 69
3.2 Chains of Contracts in Sport 70

4 Implied Contracts in Sport 82

5 The Vice of the Contractual Characterisation 84

3 The De Facto Power of Sports Governing Bodies 87
1 Sport’s Practically and Legally Effective, Pervasive De Facto Power 87
2 The Foundations of the De Facto Power of Sports Governing Bodies 88
2.1 Monopoly Power of Sports Governing Bodies 88
2.2 Self-Enforcing Sanctions 100
2.3 De Facto Power and the Contractual Characterisation 102

4 The Extent and Function of Consent in the De Facto Power of Sports
Governing Bodies 103
1 Consent and De Facto Power in Sport 103
1.1 The Irrelevance of Consent to De Facto Power 103
2 De Facto Power and Contracts 104
2.1 The Coincidence of Contractual and De Facto Powers 104
2.2 Forced Consent 105
2.3  The Effect of Judicial Support of De Facto Power in the Form of Forced
Consent 107
3 De Facto Power and Consent 108
31 The Role of Participant Knowledge of Sports Governing Bodies’
Rules 109
3.2 Participation as Agreement 113
3.3 Conduct Bringing Individuals within the Scope of Regulatory
Authority 114
3.4 De Facto Power, Consent and Estoppel 115

5 The De Facto Jurisdiction of the Court of Arbitration for Sport 18

1 De Facto Power and Consent to Sports Arbitration 18

2 The ‘Myth’ of Consent in Sports Arbitration 120
2.1 Arbitration in Sports Governing Bodies’ Rules 123
2.2 Practical Considerations Supporting Sports Arbitration 124
2.3 CAS’s Mandatory Jurisdiction 125

3 The Inadequate Justification of Non-Consensual Arbitration 137
31  The Justifications of Non-Consensual Arbitration in Sport 137
3.2 The Selective Application of the Functional Justifications 137
3.3 The Objective of an Effective Dispute Settlement Regime 138
3.4 The Fairness of the Process 140



CONTENTS

3.5 Legitimacy of Arbitration and the Problem of the Absence of
Agreement 143
3.6  The Rule of the Rules of International Sport Governing Bodies 145
3.7 Pro-Arbitration Policy 151
4 The Handmaidens of Sport’s International Federations 153

» Individual Liberty and De Facto Power 155

1 Individual Liberty and De Facto Regulatory Power 155
1.1 Assumption of Validity of De Facto Power 156

2 Implications of De Facto Power Not Being the Exercise of Individual
Liberty 169

Legitimacy and the Justification of the Regulatory Power of
International Sports Governing Bodies 170
1 The Necessity of Legitimacy 170
2 Democratic Legitimisation of the Governance Regime of International
Sport 172
21 Legitimacy and Representative Democracy 172
2.2 The Pragmatics of Representative Democracy in International

Sport 176
2.3 Legislative Support of Democratic Regulatory Structures in
Sport 180

2.4 Democracy as Good Governance 184

3 Democratic Legitimacy and International Sports Arbitration 189
31 De Facto Power and the Role of cAs 191
3.2 Democratic Legitimisation of Arbitration without Consent 194

Conferring Legality on the Regulation of International Sport — the Need
for an International Treaty 196
1 The Limited Benefits of Democratic Legitimacy 196
2 An International Treaty 199
3 The Contents of a Convention on the Governance of International
Sport 200
31 World Sports Regulatory Authority 201
3.2 Giving Effect to the Consistency Imperative 205
4 The Impetus for Reform 212
41 Conditional Governmental Support 214
5 Conclusion 215

Bibliography 217
Table of Cases 246
Index 273

IX



