
CONTENTS

Acknowledgements page ix
Table of cases xi
Table of statutes xiv

Introduction 1

1 Legality in a time of emergency 17
Introduction 17
Judges and the politics of the rule of law 20
Carl Schmitt’s challenge 35
Parliamentary or judicial supremacy? 54
The moral resources of law 60

2 Constituting the legislature 66
Constitutional positivism 66
The Communist Party case 72
Canada’s common law bill of rights 87
Anxiety about judicial review of legislation 89
Disobeying Parliament 102

Evisceration 107
Reconciliation 108
Deference 118

3 Taking the administrative state seriously 121
Recognizing rationality 121
Maintaining the rule oflaw 129
Emerging from the shadows 149
In the black hole 160

V11



•0®

V111 CONTENTS

4 The unity of public law 174
Introduction 174
The Belmarsh decision 175
Refuting dualism 190
Black holes and the rule oflaw 196
The rule of good law 220

Bibliography 234
Index 242


