
Contents

Preface xi
List of abbreviations xiii
Acknowledgements xv

1 Introduction 1
1.1 Foreign anti-bribery enforcement and competitive disadvantage 1
1.2 Extraterritoriality and international bribery 4
1.3 Extraterritorial enforcement and collective* action 8
1.4 The outline and focus 9
References 11

2 International bribery and collective action problems 13
2.1 Introduction 13
2.2 The theory of collective action 14
2.3 Why the regulation of international bribery is a collective 

action problem 19
2.4 How extraterritoriality relates to the collective action problem 30
2.5 Conclusion 34
References 35

3 The evolution of foreign anti-bribery legislation 39
3.1 Introduction 39
3.2 The regulation offoreign bribery in historical context 40
3.3 The OECD Convention and functional equivalence 46
3.4 Excursion to national foreign anti-bribery laws 52
3.5 Conclusion 55
References 56



viii Contents

4 The OECD Anti-Bribery Convention and national 
foreign anti-bribery laws 58
4.1 Introduction 58
4.2 The o ffense o f bribery o f foreign public o fficials 59
4.3 The briber: “any person" 60
4.4 Indirect bribery: intermediaries and complicity 61
4.5 The bribed party: “foreign public official" 70
4.6 The bribe: “any undue advantage" 75
4.7 Jurisdiction 79
4.8 Enforcement 86
4.9 Cooperation and coordination 96
4.10 Conclusion 105
References 106

5 Foreign anti-bribery enforcement schemes 109
5.1 Introduction 109
5.2 Foreign bribery resolution: formal and functional understanding 110
5.3 Enforcement in the US, the UK, and Germany 113
5.4 Qualitative study - analytical framework 118
5.5 Endemic bribery: Siemens 121
5.6 We will catch them all: Bonny Island 130
5.7 International bribery and alternative laws: BAE 140
5.8 Conclusion 144
References 146

6 Patterns of foreign anti-bribery enforcement 147
6.1 Introduction 147
6.2 Foreign bribery and territorial nexus with the US 148
6.3 Foreign bribery and concurrence of substantive laws 151
6.4 Indirect bribery: parent-subsidiary liability and 

agency relationship 161
6.5 Successor’s liability 168
6.6 US enforcement and conspiracy charges 169
6.7 Cooperation and coordination 174
6.8 Conclusion 187
References 189

7 The effectiveness of extraterritorial anti-bribery 
enforcement
7.1 Introduction 191
7.2 The effectiveness of international regimes 192
7.3 The effectiveness of the OECD “unilateral" 

anti-bribery regime in practice 195

191



Contents ix

7.4 An evolution to a shaky
7.5 Conclusion 213 
References 213

03 enforcement regime 203

8 How should the OECD anti-bribery enforcement
regime foster collective action? 215
8.1 Introduction 215
8.2 Desirable and undesirable heterogeneity: when external 

governance is just effective 215
8.3 Addressing credibility problems 217
8.4 Addressing clarity problems 217
8.5 Conclusion 225
References 226

9 Beyond the OECD: international court and other 
alternatives 227
9.1 Introduction 227
9.2 International anti-corruption court 228
9.3 WTO model: a body deciding state disputes 229
9.4 Decentralized enforcement models: eCommunication 230
9.5 Transnational regulatory networks 234
9.6 Self-regulation and corporate compliance 239
9.7 Conclusion 242
References 243

10 Conclusion
10.1 Foreign anti-bribery enforcement as a collective action problem 247
10.2 More collective action: who else is coming on board? 247
10.3 External governance as a response to new collective

action problems 249
10.4 Transnational law: effectiveness and the rule of law —

public and private 250
References 252

246

Table of cases and settlements 255
International Agreements 259
Statutes 261
Recommendations, guidelines, and reports of public authorities and 
international organizations 263
Index 267


