
Contents

1 Introduction...................................................................................................... 1
1.1 Purpose and Structure of This Guide....................................................... 1
1.2 Schengen in a Nutshell............................................................................. 2
References.........................|...............................................................................6

2 The Development of the Schengen Acquis...................................................7
2.1 Historical Origins and Precedents...........................................................7
2.2 Failed Attempts to Harmonise at EC/EU Level................................ | 8
2.3 Successful Multilateral Cooperation Within the Emerging 

Schengen Frame.............................................................................. 9
2.3.1 Benelux Cooperation................................................................... 9
2.3.2 The 1984 Saarbrucken Agreement: An Important

Trigger........................................................................................10
2.3.3 The 1985 Schengen Agreement: Defining the Policy

Frame..........................................................................................10
2.3.4 The 1990 Convention Implementing the Schengen

Agreement: The Backbone of Schengen................................... 11
2.4 Consolidation of Schengen: Intergovernmental Period

1990-1999..............................................................................................15
2.4.1 Elaboration of the Technical Schengen Acquis.........................15
2.4.2 Preference Given by the Convention Implementing 

the Schengen Agreement to the Community Approach.............16
2.4.3 Fate of First Generation of “Lost Children 

of Schengen”.................................................... 17
2.5 Integration of Schengen into Union Law (1999): Merging

the Two Worlds.................................................... 19
2.5.1 The Schengen Protocol............................................................. 19
2.5.2 Implementation of the Schengen Protocol..................................20

2.6 Further Development of Schengen Acquis Within EU: 
From 1999 Onwards 24

ix



Contents X1

The Territorial Scope of Schengen 65
4.1 Context.................................................................................................... 65
4.2 The Position of Ireland............................................................................65
4.3 The Position of Denmark........................................................................69
4.4 The Position of New Member States..................................................... 72
4.5 The Position of Cyprus........................................................................ 74
4.6 The Position of Schengen Associated States........................................74

4.6.1 Schengen Association Agreements............................................74
4.6.2 Operation of the Agreements...................................................... 75
4.6.3 Interlinkage Between Different Schengen Association 

Agreements...................................................................76
4.6.4 Interlinkage Between Schengen Association 

Agreements and Dublin/Eurodac Acquis...................... 76
4.6.5 Interlinkage Between Schengen Association

Agreements and Free Movement Acquis...................................76
4.7 Outermost Regions................................................................................ 77

4.7.1 French and Dutch Outermost Regions.......................................77
4.7.2 Spanish and Portuguese Outermost Regions............................ 77

4.8 Microstates.............................................................................................77
4.8.1 Historically Grown Practices..................................................... 77
4.8.2 Monaco............................................  ..... 78
4.8.3 Andorra......................................................................................79
4.8.4 San Marino.................................................................................. 80
4.8.5 Vatican/Holy See........................................................................80

4.9 Faroe Islands and Greenland................................................................. 80
4.10 Foreign Military Bases........................................................................... 81
4.11 UK Sovereign Base Areas of Akrotiri and Dhekelia.............................82
4.12 Ceuta and Melilla................................................................................... 82
4.13 Kaliningrad............................................................................................83
4.14 Mount Athos........................................................................................... 83O
4.15 Aland Islands......................................................................................... 84
4.16 Svalbard (Spitzbergen)........................................................................... 84
4.17 Gibraltar..................................................................................................84
References

5 Outcome of Research Interviews with “Schengen Veterans”.............. 87

6 Conclusions...............................................................................................
6.1 Schengen: A Success Story with an Unconventional

Birth..................................................
6.2 Complexity Is Impacting Legal Certainty and Policy 

Making......................................................................................
6.3 Reducing Complexity by Adjusting the Scope of Schengen 

Law?..........................................................................................

95

95

96

98



X Contents

2.6.1 Static Nature of Schengen Acquis..............................................24
2.6.2 Council Decision 1999/437/EC..................................................24
2.6.3 The COREPER Approach for Determining

Schengen-Relatedness...............................................................26
2.6.4 Second Generation of "Lost Children of Schengen" .................28
2.6.5 Impact of the Entry into Force of the Lisbon Treaty ................. 28

2.7 Jurisprudence of the European Court of Justice 
on the Schengen Acquis................................................................29

2.8 Legal Means for Challenging the Non-labelling of a Legal
act as Schengen-Related?....................................................................... 31

2.9 International Agreements....................................................................... 31
2.9.1 Visa and Border Management...................................................31
2.9.2 Readmission............................................................................... 32

References........................................................................................................34

3 Scope of Schengen Acquis in 2024...............................................................37
3.1 The Inner Layers................................................................................... 38

3.1.1 Abolishment of Internal Border Control...................................38
3.1.2 Harmonized Rules on External Borders and Visa................... 40
3.1.3 Harmonized Rules on Mobility of Legally Staying

Third-Country Nationals...........................................................43
3.1.4 Large-Scale Schengen IT Systems.............................................46
3.1.5 Schengen Evaluation System.....................................................46

3.2 The Outer Layers........................  48
3.2.1 Document Security....................................................................48
3.2.2 Return and Readmission..........................................................49
3.2.3 Irregular Migration....................................................................50
3.2.4 Police Cooperation....................................................................50
3.2.5 Mutual Assistance in Criminal Matters....................................52
3.2.6 Ne bis in idem .................................................................... .. 52
3.2.7 Extradition................................................................................ 53
3.2.8 Transfer of Enforcement of Criminal Judgments .................... 53
3.2.9 Drugs........................................................................................ 54
3.2.10 Firearms and Ammunition........................................................54
3.2.11 eu-Lisa...................................................................................... 55
3.2.12 Transport and Movement of Goods..........................................55
3.2.13 Data Protection.......................................................................... 55

3.3 The Aura.................................................................................................. 57
3.3.1 Asylum and Immigration.......................................................... 58
3.3.2 Responsibility for Processing Asylum Applications

(Dublin and Eurodac).................................................................58
3.3.3 Free Movement Rules.............................................................. 59
3.3.4 Solidarity Measures.................................................................. 59
3.3.5 Responsibility Rules for Irregular Migrants............................60

References........................................................................................................63



xii Contents

6.4 Or Merging the Worlds of Schengen Law and Normal EU 
Law?............................................................................................. 100

6.5 WhatNext?..........................................................................................101
References......................................................................................................101

Consolidated Text of the 1990 Convention Implementing 
the Schengen Agreement (CISA)....................................................................... 103

Select Cases.......................................................................................................... 135

Terminology.......................................................................................................... 137


